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 1.  TIME:  9:00   CASE#: MSC13-01865 
CASE NAME: PLEASANT HILL RECREATION VS. STEPHEN E. HARRIMAN 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY MANSOUR FIROUZIAN 
* TENTATIVE RULING: * 
 

Cross-defendant’s Motion for Change of Venue is denied.  The basis for this ruling is 
as follows. 

 
The Court notes that the parties address a split in decisions on whether Code of Civil 

Procedure § 394 applies to cross-complainants and cross-defendants.  The Court resolves the 
present motion without cause to consider that issue.  The plain language of the Code of Civil 
Procedure § 394 controls this matter. 
   
 Civil Code § 394(a) reads in relevant part:  

any action or proceeding brought by a … local agency within a … county, … against a 
resident of another county, city and county, or city, or a corporation doing business in the 
latter, shall be, on motion of either party, transferred for trial to a county, or city and 
county, … other than that in which the plaintiff is situated, if the plaintiff is … a local 
agency[.]  (Emphasis added.) 

 
 Under § 394(a), the motion for change of venue requires: (1) an action or proceeding 
brought by a local agency (2) against a resident or corporation of another county, city and 
county, or city, and (3) a motion to transfer to a county, or city and county, other than that in 
which the plaintiff local agency is situated.  The evidence shows that the movant has not 
satisfied all of these elements, so §394(a) does not apply. 
 
 Plaintiff, Pleasant Hill Recreation and Park District, concedes it is a local agency for 
purposes of § 394(a).  (Opposition to Cross-defendant’s Motion for Change of Venue, p. 3.)  
Cross-defendant, Mansour Firouzian, filed a Motion for Change of Venue, showing both the 
process of the action by Plaintiff leading to a cross-action and the presence of a motion to 
transfer venue out of the Plaintiff’s county.  (See also Memorandum of Points and Authorities in 
Support of Motion for Change of Venue, p. 1-2.)  This satisfies the stated first and third 
necessary elements to apply § 394(a) to the Motion. 
 
 Cross-defendant does not, however, properly allege residence in “another county, city 
and county, or city” than the Plaintiff.  Cross-defendant lives and works, doing business as 
Engineering Network, in the city of Lafayette, California.  (Memorandum of Points and 
Authorities in Support of Motion for Change of Venue, p. 2; see also Declaration of Mansour 
Firouzian, ¶ 1-3.)  Plaintiff’s controlling and physical boundaries encompass parts of the city of 
Lafayette, Pleasant Hill, Walnut Creek, and unincorporated Contra Costa County.  (Opposition 
to Cross-defendant’s Motion for Change of Venue, p. 2; Declaration of Michelle Lacy, ¶ 3-4; 
map submitted as Exhibit A.)  Both Plaintiff and Cross-defendant are situated or reside, 
respectively, in Lafayette. 
 
 Cross-defendant allegedly neither maintains an office nor lives within the Plaintiff’s 
boundaries.  (Memorandum of Points and Authorities in Support of Motion for Change of Venue, 
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p. 2; see also Declaration of Mansour Firouzian, ¶ 2.)  For the purposes of § 394(a), Cross-
defendant’s residence or business in the same city as the Plaintiff is relevant, rather than 
whether the residence or business is within the Plaintiff’s boundaries.  The Cross-defendant’s 
residence and business are situated within the city of Lafayette, as is the Plaintiff, so Cross-
defendant is not “a resident or corporation of another county, city and county, or city” and fails to 
satisfy the requirements of § 394(a). 
 

An alternate claim, that venue should be transferred because "there is reason to believe 
that an impartial trial cannot be had" under Civil Code § 397(b), fails as the Cross-defendant 
neither presents competent evidence supporting actual prejudice nor rebuts Plaintiff’s argument 
to the same effect.  (Opposition to Cross-defendant’s Motion for Change of Venue, p. 6-8; see 
Reply to Opposition to Motion to Change Venue, p. 4.) 
 

  

 2.  TIME:  9:00   CASE#: MSC14-00251 
CASE NAME: JOHN PARSONS VS. KAISER FOUNDATION HEALTH PLAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved in principle.  The Court would like an itemization of the 
costs for which the attorneys are seeking reimbursement from the gross settlement proceeds 
before final approval is given. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS. NAJDAWI 
HEARING ON MOTION TO COMPEL AGAINST DEFENDANTS DEAN NAJDAWI 
FILED BY PEREZ & MILLER, RICHARD L. PEREZ 
* TENTATIVE RULING: * 
 
Hearing dropped by Court due to stay in place pursuant to the Petition For Writ of Mandate 

filed with the 1st Appellate District, Division 5.  The hearing will be reset at the 2/16/17 

Case Management Conference. 
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 4.  TIME:  9:00   CASE#: MSC15-00421 
CASE NAME: TOWN OF DISCOVERY BAY VS. VEOLIA WATER 
HEARING ON MOTION FOR LEAVE TO FILE AN AMENDED ANSWER 
FILED BY VEOLIA WATER WEST OPERATING SERVICES, INC. 
* TENTATIVE RULING: * 
 

Before the Court is Defendant, Veolia Water West Operating Services, Inc.’s (“Veolia”), Motion 

for Leave to File an Amended Answer to Plaintiff’s First Amended Complaint (“Motion for Leave 

to Amend”). The Motion for Leave to Amend is granted as further explained below. 

By the Motion for Leave to Amend, Veolia seeks to amend its Answer to add an affirmative 

defense. Plaintiff, Town of Discovery Bay Community District (“Town”), claims it will be 

prejudiced due to Veolia’s alleged delay in seeking amendment, and due to the Town’s inability 

to depose the Town’s former employee, Robert Abbadie (“Mr. Abbadie”), whom the Town has 

previously deposed. The Town offers no further basis for prejudice. 

The Town argues that the Motion for Leave to Amend is untimely. However, a trial date has not 

yet been set, and there is ample time for the Town to conduct additional discovery regarding the 

new affirmative defense. Furthermore, delay alone is not sufficient to deny the Motion for Leave 

to Amend. (Kittredge Sports Co. v. Super. Ct. (1989) 213 Cal.App.3d 1045, 1048.) There must 

be prejudice. (Id.)  

The Town argues it has “no way” of questioning Mr. Abbadie about the new affirmative defense 

due to statutory limitations on depositions of natural persons pursuant to Code of Civil 

Procedure section 2025.610, subdivision (a). The Court agrees that a statutory preclusion from 

deposing Mr. Abbadie regarding a new affirmative defense may prejudice the Town. Such 

potential prejudice gives the Court good cause to grant the Town permission to conduct a 

subsequent deposition of Mr. Abbadie pursuant to Code of Civil Procedure section 2025.610, 

subdivision (b). Having removed the statutory obstacle, and having argued no other prejudice, 

the Town may now conduct a subsequent deposition of Mr. Abbadie. The subsequent 

deposition, however, shall not last for longer than two hours. 

Accordingly, the Motion for Leave to Amend is granted. The amended Answer shall be filed and 

served on or before March 3, 2017. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-00717 
CASE NAME: DHINGRA VS. MAND 
HEARING ON MOTION TO TAX COSTS OF KENNETH STORY 
FILED BY RAKESH DHINGRA 
* TENTATIVE RULING: * 
 
The Motion to Tax is denied.  The costs set forth by Defendant in his Memorandum of Costs are 
reasonable, appropriate and allowed by Code. 
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 6.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SCHULER 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
Continued to 3/1/17 at request of Cross-Defendant because Opposition Papers were not 
timely served. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON DEMURRER TO CROSS-COMPLAINT of STONE 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
Continued to 3/1/17 at request of Cross-Defendant because Opposition Papers were not 
timely served. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 3/1/17. 
 

  

 9.  TIME:  9:00   CASE#: MSC15-02134 
CASE NAME: GOUCHER VS. STOKLEY PROPERTIES 
HEARING ON MOTION TO FIX AMOUNT OF ATTORNEY FEES AWARDABLE AS COSTS 
FILED BY STOKLEY PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted pursuant to CCP 1717 and paragraph 8 of the relevant contract 
which provides for award of attorney’s fees to the prevailing party.  Attorney’s fees in the amount 
of $10,837.23 shall be paid by plaintiff/cross-defendant to defendant/cross-complainant’s 
attorneys within 60 days from the date of this Order. 
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10.  TIME:  9:00   CASE#: MSC15-02271 
CASE NAME: DUFFEY VS TENDER HEART 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY TENDER HEART HOME CARE AGENCY, LLC. 
* TENTATIVE RULING: * 
 
The motion for summary adjudication is continued until February 22, 2017. 
 

  

11.  TIME:  9:00   CASE#: MSC16-00405 
CASE NAME: ALI RANKANKAN VS. JP MORGAN CHASE 
HEARING ON MOTION TO DISSOLVE PRELIMINARY INJUNCTION 
FILED BY JP MORGAN CHASE BANK, N.A. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to dissolve preliminary injunction, brought by 
defendant JPMorgan Chase Bank, N.A. (“Chase”).  The motion is denied.  The basis for this 
ruling is as follows. 
 
 A. Preliminary Matters. 
 
 The Court granted plaintiff’s motion for a preliminary injunction on November 2, 2016.  
The Court ruled in part as follows: “The Court has not considered Chase’s opposition exhibits, 
because Chase has not made even a token effort to authenticate those exhibits.”  Despite this 
earlier ruling, Chase has filed a motion to dissolve the injunction based on exhibits that are 
simply attached to the moving papers — again, with no attempt at authentication. 
 
 The Court overrules plaintiff’s objection to the exhibits, because (1) Chase belatedly 
authenticated the exhibits in a reply declaration, and (2) plaintiff raises no genuine issue as to 
the exhibits’ authenticity.  The Court has exercised its discretion to consider the reply 
declaration, even though it was filed on February 2, 2017, one court day late.  Chase’s counsel, 
the law firm of Parker Ibrahim & Berg LLC, is admonished to properly authenticate all future 
exhibits, and to file law and motion papers in a timely manner. 
 
 B. The Merits. 
 
 The Court granted plaintiff a preliminary injunction against foreclosure, subject to the 
following conditions: 
 

…  (1) plaintiff shall stay current on any loan secured by a senior encumbrance; 
(2) plaintiff shall maintain adequate hazard insurance against the subject 
residence, with Chase shown as a loss payee; (3) plaintiff shall keep current on 
all property taxes; (4) plaintiff shall maintain the residence in good repair; 
(5) plaintiff shall post an undertaking in the sum of $ 5,000, on or before 
November 17, 2016, and; (6) plaintiff’s counsel shall undertake a detailed and 
good faith meet-and-confer process with Chase’s counsel concerning a possible 
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restructuring of plaintiff’s debt to Chase.  The Court will not further extend the 
preliminary injunction without evidence that plaintiff has initiated and diligently 
pursued a good faith meet-and-confer process.  [Emphasis added.] 

 
Chase brings its motion to dissolve on the ground that plaintiff has complied with only the fifth of 
the above-listed conditions, the posting of a $5,000 undertaking.  Chase’s motion lacks merit, for 
the following reasons. 
 
  1. Condition No. 1: Senior Encumbrances. 
 
 Chase provides no opening evidence that plaintiff has failed to stay current on any senior 
encumbrance.  In plaintiff’s opposition declaration, plaintiff alleges that he has brought current 
the loan secured by the first deed of trust against the subject residence.  (Rankankan Dec., 
¶¶ 4-5 and Exhs. “A” and “B”.)  Chase does not dispute this in its reply declaration. 
 
  2. Condition No. 2: Hazard Insurance. 
 
 Chase provides no opening evidence that plaintiff has failed to maintain adequate 
hazard insurance against the subject residence, with Chase shown as a loss payee.  
In plaintiff’s opposition declaration, plaintiff alleges that insurance is maintained by the 
beneficiary of the first deed of trust, and that plaintiff has instructed the loan servicer to add 
Chase as an additional loss payee.  (Rankankan Dec., ¶ 6.)  Chase does not dispute this in its 
reply declaration. 
 
  3. Condition No. 3: Property Taxes. 
 
 Chase provides no opening evidence that plaintiff has failed to keep current on his 
property taxes.  In plaintiff’s opposition declaration, plaintiff alleges that he is current on his 
property taxes.  (Rankankan Dec., ¶ 7 and Exh. “C”.)  Chase does not dispute this in its 
reply declaration. 
 
 Chase’s reliance on state and federal income tax liens recorded years ago, in 2011, 
2012, and 2013, is misplaced.  Income taxes are not property taxes, and the Court’s order 
granting the preliminary injunction cannot reasonably be construed as requiring plaintiff to 
“keep current” on old income tax liens. 
 
 In this regard, Chase’s motion compels the Court to belabor the obvious: the purpose of 
a preliminary injunction is to maintain the status quo.  Allowing property taxes to become 
delinquent could imperil the status quo, because the county taxing authority could conduct 
a sale to collect the property taxes and thereby wipe out Chase’s deeds of trust.  Chase offers 
no legal analysis suggesting that income tax liens pose a similar threat; presumably, those liens 
are junior in priority to Chase’s deeds of trust, which were recorded years before the liens.  
Further, Chase offers no evidence that the state and federal taxing authorities have made any 
effort to foreclose the liens, and plaintiff offers opposition evidence showing that he is in the 
process of negotiating with those authorities.  (Rankankan Dec., ¶ 8.)  Chase does not dispute 
this in its reply declaration. 
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  4. Condition No. 4: Maintenance of the Residence. 
 
 Chase provides no opening evidence that plaintiff has failed to maintain his residence 
in good repair.  In his opposition declaration, plaintiff alleges that he has complied with this 
condition.  (Rankankan Dec., ¶ 7 [second] and Exhs. “D” through “I”.)  Chase does not dispute 
this in its reply declaration. 
 
  5. Condition No. 5: Undertaking. 
 
 Plaintiff posted the required $5,000 undertaking three days early, on November 14, 
2016.  The parties had stipulated that plaintiff could post the undertaking in the form of a 
cash deposit. 
 
  6. Condition No. 6: Good Faith Negotiations. 
 
 Chase provides no opening evidence that plaintiff’s counsel failed to engage in 
good faith negotiations for a possible restructuring of plaintiff’s debt.  In an opposition 
declaration, plaintiff’s counsel alleges that he has engaged in such negotiations.  (Eastridge 
Dec., ¶¶ 5-7 and Exh. “D”.) 
 
 In the untimely reply declaration, Chase’s counsel makes the following allegation: 
“Mr. Eastridge did not submit any request for mortgage assistance on behalf of his client until 
January 29, 2017.”  (Garcia-Salgado Dec., ¶ 8.)  The Court has not considered this evidence, 
because it was submitted for the first time in a reply declaration and plaintiff has had no 
meaningful opportunity to respond.  However, the Court notes for the record that the Court does 
not appreciate the misleading nature of Chase’s allegation, which simply ignores the earlier 
negotiations reflected in the parties’ email exchange of December 15, 2016, as well as Chase’s 
corresponding provision of a loan modification form to plaintiff’s counsel.  (Eastridge Dec., ¶ 5-7 
and Exh. “D”.)  It would obviously require at least a modest amount of time to review, complete, 
and return such a form.  Mr. Garcia-Salgado appears to be insinuating that no negotiations took 
place until January 29, 2017, which is obviously not accurate. 
 
 C. Sanctions. 
 
 The Court finds that Chase’s motion is frivolous, and was brought in bad faith.  Chase 
was clearly dissatisfied with the Court’s ruling of November 2, 2016, and appears to have made 
a tactical decision to vent its dissatisfaction in the form of this motion.  The motion has imposed 
an undue burden on plaintiff, the Court, and the Court’s staff. 
 
 However, plaintiff has not complied with the procedural requirements for obtaining an 
award of monetary sanctions, such as the requirement that Chase be given a ‘safe harbor’ 
period for withdrawing its motion.  (See, Code Civ. Proc., § 128.7, subd. (c)(1).)  Accordingly, 
plaintiff’s request for monetary sanctions is denied. 
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12.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF PINE MEADOW 
HEARING ON MOTION FOR AWARD OF ATTORNEYS' FEES AND COSTS 
FILED BY FRIENDS OF PINE MEADOW, et al. 
* TENTATIVE RULING: * 
 
The court continues the hearing on this matter until after resolution of the appeal of the court’s 
order granting the special motion to strike.  The parties are to send an email to Department 9 to 
request an agreed-upon hearing date approximately 30 days after resolution of the appeal.  
If the result of the appeal is to moot the motion, the email should state that the motion is being 
taken off calendar by the moving party. 
 

  

13.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL CENTER 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: SAN PABLO COMMERCIAL CENTER ) 
* TENTATIVE RULING: * 
 
Continued to 3/15/17, 9AM, D.9, when Plaintiff’s Motion to Amend Judgment is set. 
 
N.B.:  The Court is concerned that Plaintiff will not be able to establish probable validity of the 
claim to allow the Court to issue a Right to Attach Order. 
 

  

14.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL CENTER 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
( RE: NADIA SWEISS ) 
* TENTATIVE RULING: * 
 
Continued to 3/15/17, 9AM, D.9, when Plaintiff’s Motion to Amend Judgment is set. 
 
N.B.:  The Court is concerned that Plaintiff will not be able to establish probable validity of the 
claim to allow the Court to issue a Right to Attach Order. 
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15.  TIME:  9:00   CASE#: MSC16-00747 
CASE NAME: ARCHITECTURAL DIMENSIONS VS. SAN PABLO COMMERCIAL CENTER 
HEARING ON RIGHT TO ATTACH ORDER & ORDER FOR ISSUANCE OF WRIT 
( RE: FUAD SWEISS ) 
* TENTATIVE RULING: * 
 
Continued to 3/15/17, 9AM, D.9, when Plaintiff’s Motion to Amend Judgment is set. 
 
N.B.:  The Court is concerned that Plaintiff will not be able to establish probable validity of the 
claim to allow the Court to issue a Right to Attach Order. 
 

  

16.  TIME:  9:00   CASE#: MSC16-00827 
CASE NAME: JOHNSON VS. U.S. BANK 
HEARING ON DEMURRER TO COMPLAINT of JOHNSON 
FILED BY U.S. BANK 
* TENTATIVE RULING: * 
 
Before the court is a demurrer (the “Demurrer”) filed by U.S. Bank National Association as 
Trustee for the CMLTI2007-10 Trust (“U.S. Bank”). The Demurrer relates to the Complaint filed 
by Natalie Johnson and Mark Johnson (collectively, “Plaintiffs”). The Complaint pleads causes 
of action for (1) declaratory relief and (2) cancellation of instruments. Defendants demur to the 
first cause of action on the g6rounds that declaratory relief is not an independent cause of 
action, and the second cause of action on the grounds that Plaintiffs lack standing, the cause of 
action is time barred, and Plaintiffs have failed to allege tender. 

Previously, this Court sustained a nearly identical demurrer to the Complaint without leave to 
amend filed by Fay Servicing, LLC (“Fay”) and Prof-2013-S3 Remic Trust I (the “Remic Trust”) 
(collectively, “Defendants”). For the same reasons, described further, below, this Demurrer is 
sustained, without leave to amend. 

Factual Background 

The Plaintiffs allege in their Complaint that “Plaintiffs’ Deed of Trust and Promissory Note 
became void when their loan was transferred to a securitized trust after its Closing Date without 
transferring the Deed of Trust or Promissory Note.” Complaint at ¶ 1. Plaintiffs further allege that 
they “took out a loan with Defendant CITIMORTGAGE, INC. (“CITIMORTGAGE”) secured by a 
Deed of Trust (“DOT”) and a Promissory Note (“Note”)” on June 7, 2007. Complaint at ¶ 8. The 
nominal beneficiary was listed as Mortgage Electronic Registration Systems, Inc. (“MERS”). Id. 
Plaintiffs’ loan was then bundled with other residential mortgages, and sold to Citigroup Global 
Markets Realty Corporation (“CGMRC”) later that year. Id. at ¶ 9. The FAC further alleges that 
later in 2007, CGMRC sold the loan to Citigroup Mortgage Loan Trust, Inc. (“CMLTI”), which in 
turn formed a mortgage-backed securities trust, (CMLTI Trust 2007-10), which was then in turn 
sold to U.S. Bank. Id. at ¶¶ 10-12. Plaintiffs allege that these sales are “botched” because none 
of them included a verification of a chain of title. Id. at ¶¶ 17, 20, 47. As a consequence, 
Plaintiffs allege that the current Deed of Trust is not merely voidable, but void. Id. at ¶ 47. 
Plaintiffs FAC on its face discloses that the property has not been foreclosed upon, just that 
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“Defendants will be able to use [the DOT and the Note] to assert a right to foreclose on Plaintiffs’ 
Property.” Id. at 46. Plaintiffs allege that these documents are “dangerous to Plaintiffs’ 
proprietary interests” (Id. at ¶ 47) but do not allege that a foreclosure has occurred or is even in 
the process of occurring.  

Analysis 

In determining the sufficiency of a complaint against a demurrer, a court will consider matters 
that may be judicially noticed, and the demurrer as admitting all material facts properly pleaded. 
Serrano v. Priest (1971) 5 Cal.3d 584, 591. 

Statute of Limitations 

Defendants argue that Plaintiffs claim to void the Deed of Trust is time-barred. Plaintiffs entered 
into the Deed of Trust with CitiMortgage in June of 2007 (Complaint at ¶ 8) and the alleged error 
in the securitization took place in October of that same year. Complaint at ¶ 20. Under California 
Code of Civil Procedure § 337 an action upon any contract, obligation or liability founded upon 
an instrument in writing must be commenced within four years. Code Civ. Proc. § 337. Plaintiffs 
concede in their opposition that “the 2007 failed transfer may have fallen outside of the statute 
of limitations,” (Opp. at 10), but contend that the statute of limitations should be tolled because 
they “became aware of a failure in transfer to the securitized trust” in 2015. Opp. at 11. This 
argument is not supported by any authority and more importantly, the Complaint contains no 
such allegation. However, because the Court finds that the Plaintiffs lack standing, it need not 
reach the issue of whether the four year statute of limitations bars their claims. 

Standing 

Plaintiffs advance the theory that the securitization of their loan was defective because there 
was no assignment recorded before the subject trust’s close date. Complaint at ¶ 17 (“the 
official records of the Contra Costa County Recorder does not show any assignment of DOT 
from original lender CITIMORTGAGE to any entity, within the aforementioned 2007 REMIC 
deadline date.”). However, California law does not require that the assignment of a deed of trust 
be recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 
1506 (demurrer based on lack of recorded assignment sustained because “the lender could 
have assigned the note to the beneficiary in an unrecorded document not disclosed to 
plaintiffs”); see also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125. 
Furthermore, even if a recorded assignment were required, the transfer of Plaintiffs’ loan to a 
securitized trust after the trust close date is a transaction that is merely voidable, not void. See 
Saterbak v. JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 815 (“[w]e conclude such 
an assignment is merely voidable”); see also Yvanova v. New Century Mortgage Corp. (2016) 
62 Cal.4th 919, 942 (whether such an assignment should be deemed void or voidable “is 
outside the limited scope of our review”).  

Finally, Plaintiffs have failed to allege that they have suffered any prejudice as a consequence of 
the alleged defective securitization of their loan. See Siliga v. Mortgage Electronic Registration 
Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also Fontenot v. Wells Fargo Bank, N.A. 
(2011) 198 Cal.App.4th 256, 272; both overruled on other grounds by Yvanova, 62 Cal.4th at 
937 (“we are concerned only with prejudice in the sense of an injury sufficiently concrete and 
personal to provide standing, not with prejudice as a possible element of the wrongful 
foreclosure tort”).  
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In Exhibit B to the Complaint Plaintiffs write “our Mortgage Loan is not in default status. It is 
active and current.” Complaint, Ex. B at 1. Yvanova is very clear. The Court of Appeals did not 
“hold or suggest that a borrower may attempt to preempt a threatened nonjudicial foreclosure by 
a suit questioning the foreclosing party’s right to proceed.” Yvanova, 62 Cal.4th at 924. That 
would appear to be precisely what Plaintiffs have attempted to do here, given that they are 
neither in default nor facing foreclosure. Plaintiffs lack standing to bring their claims for 
declaratory relief and cancellation of instruments. 

The demurrer is sustained, without leave to amend. However, the Court notes that Plaintiffs in 
their Opposition, as with their opposition to the Fay and Remic Trust demurrer, argue that “a 
foreclosure sale has taken place.” If the Plaintiffs are able to allege in good faith that their home 
has been foreclosed upon, that may provide a basis for an amended complaint. 
 

  

17.  TIME:  9:00   CASE#: MSC16-00827 
CASE NAME: JOHNSON VS. U.S. BANK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call if tentative ruling Line 16 is not contested. 
 

  

18.  TIME:  9:00   CASE#: MSC16-02177 
CASE NAME: HICKEY VS. CARRINGTON 
HEARING ON DEMURRER TO COMPLAINT of HICKEY 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB, et al. 
* TENTATIVE RULING: * 
 
Before the court is a demurrer (the “Demurrer”) filed by Carrington Mortgage Services, LLC 
(“Carrington”) and Wilmington Savings Fund Society, FSB, as Trustee for Stanwich Mortgage 
Loan Trust A (“Wilmington Savings”) (collectively, “Defendants”). The Demurrer relates to the 
Complaint filed by Natalie Johnson and Mark Johnson (collectively, “Plaintiffs”). The Complaint 
pleads causes of action for (1) wrongful foreclosure (violation of Civil Code § 2924); (2) violation 
of Civil Code § 2923.55; (3) violation of Civil Code § 2924.17; (4) negligence; (5) negligence per 
se; and (6) violations of Bus. & Prof. Code § 17200 et seq.  

In determining the sufficiency of a complaint against a demurrer, a court will consider matters 
that may be judicially noticed, and the demurrer as admitting all material facts properly pleaded. 
Serrano v. Priest (1971) 5 Cal.3d 584, 591. 

The caption for Plaintiff’s complaint identifies causes of action for (2) violation of Civil Code 
§ 2923.55; (4) negligence; (5) negligence per se; and (6) violations of Bus. & Prof. Code 
§ 17200 et seq.; however, there are no allegations in the body of the Complaint in support of 
these claims. The Demurrer to these causes of action is sustained, with leave to amend. 

Request for Judicial Notice 
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Defendants Request Judicial Notice of several Contra Costa County Recorder Office records. 
Plaintiffs object to this Request. The Request is granted. Evid. Code § 452. 

Plaintiffs Request Judicial Notice of a September 22, 2016 Securities and Exchange 
Commission Cease and Desist Order. Defendants object to this Request as irrelevant. The 
Request is granted. Evid. Code § 452. 

Analysis 

 Wrongful foreclosure  

Plaintiffs advance the theory that the securitization of their loan was defective because there 
was no assignment recorded before the subject trust’s close date. Complaint at ¶ 10:23-26 (“On 
or around May 17, 2011, many years after the closing of the Trust, MERS, claiming to be the 
Beneficiary of the Deed of Trust, claimed to assign the Deed of Trust to WILMINGTON, as 
Trustee. Plaintiff is informed and believes that this document was void as it is in direct violation 
of the terms of the Pooling and Servicing Agreement.”). However, California law does not 
require that the assignment of a deed of trust be recorded. See Herrera v. Federal National 
Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 (demurrer based on lack of recorded 
assignment sustained because “the lender could have assigned the note to the beneficiary in an 
unrecorded document not disclosed to plaintiffs”); see also Calvo v. HSBC Bank USA, N.A. 
(2011) 199 Cal.App.4th 118, 121-125. Furthermore, even if a recorded assignment were 
required, the transfer of Plaintiffs’ loan to a securitized trust after the trust close date is a 
transaction that is merely voidable, not void. See Mendoza v. JPMorgan Chase Bank, N.A. 
(2016) 6 Cal.App.5th 802, 816 (an untimely assignment to a securitized trust made after the 
trust’s closing date is merely voidable); see also Saterbak v. JPMorgan Chase Bank, N.A. 
(2016) 245 Cal.App.4th 808, 815 (same); see also Yvanova v. New Century Mortgage Corp. 
(2016) 62 Cal.4th 919, 942 (whether such an assignment should be deemed void or voidable “is 
outside the limited scope of our review”).  

Finally, Plaintiffs have failed to allege that they have suffered any prejudice as a consequence of 
the alleged defective securitization of their loan. See Siliga v. Mortgage Electronic Registration 
Systems, Inc. (2013) 219 Cal.App.4th 75, 85; see also Fontenot v. Wells Fargo Bank, N.A. 
(2011) 198 Cal.App.4th 256, 272; both overruled on other grounds by Yvanova, 62 Cal.4th at 
937 (“we are concerned only with prejudice in the sense of an injury sufficiently concrete and 
personal to provide standing, not with prejudice as a possible element of the wrongful 
foreclosure tort”).  

Plaintiffs have not alleged facts sufficient to state a claim for unlawful foreclosure. The Demurrer 
is sustained, with leave to amend. 

 Violation of Civil Code § 2924.17  

Plaintiffs have not alleged a material violation of § 2924.17. The Demurrer is sustained, with 
leave to amend. 

 

NOTE: If a timely request for argument is made on 2/7/17, argument will be heard on 
2/10/17 at 9:30 a.m. due to counsel’s unavailability on 2/8/17.  
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19.  TIME:  9:00   CASE#: MSN16-2277 
CASE NAME: SANDERS VS. NORMAN 
HEARING ON PETITION FOR REJECTION OF AWARD AND REQUEST FOR ARBITRATION 
FILED BY ROBERT L. SANDERS 
* TENTATIVE RULING: * 
 
Unopposed petition granted.  The matter shall be set for trial de novo. 
 

 

 


